


Title: Judiciarization of people suffering from mental illness: A critical analysis of the psychiatric-judicial interface
1 Introduction
Interactions between persons suffering from mental illness (PSMI) and the justice system are now commonplace in various countries (Jones & Day, 2011; Konrad & Lau, 2010; Lamb, Weinberger, & Gross, 2004; Mental Health Commission of Canada, 2012; National Institute for Health and Care Excellence [NICE], 2017). Current trends suggest that PSMIs are often over-represented in these systems, and this over-representation is, in part, due to a growing phenomenon known as the judiciarization of the mentally ill (MacDonald & Dumais-Michaud, 2015). Among the established literature on social control, criminalization and the like, judiciarization has recently made its way in the literature as a popular neologism that speaks to a much broader understanding of the medico-legal landscape—defining a general process through which persons suffering from mental illness come into contact with the judicial system, either civil or criminal, and its effects/outcomes (Konrad & Lau, 2010; MacDonald & Dumais-Michaud, 2015; Sugie & Turney, 2017). Judiciarization may occur when a) an individual commits an offence—leading to such things as incarceration, probation in the community, hospitalization in a forensic institution, or referred to a diversion program; b) or following a court decision—leading to such things as forced hospitalization, and/or forced treatment (in hospital or in the community). 
Various stakeholders have expressed concerns about judiciarization of people with mental illness, including rights-based advocacy groups, researchers, and public agencies; all highlighting numerous political, ethical and clinical issues associated with the phenomenon (Cairney, 2009; Jones & Mason, 2002; National Alliance on Mental Illness [NAMI], 2019; NICE, 2017; Rogers & Pilgrim, 2014). If anything, judiciarization is a politically charged concept, often used to highlight how the justice system affects vulnerable populations and individuals at risk of marginalization, such as PSMIs (Chaimowitz, 2012; Konrad & Lau, 2010; NICE, 2017). In parallel, there is also a growing body of literature addressing the collateral effects of judiciarization, including its impacts on families/relatives (NICE, 2017; Paradis-Gagné & Holmes, 2020), as well as professionals who are involved in the provision of care, nurses in particular (Galon & Wineman, 2010; Jager & Perron, 2018; McKenna, O’Brien, & O’Shea, 2011). Judiciarization is reported to have significant negative impacts for those involved in the process (i.e. patients, families/relative, and health care providers), including, but not limited to, experiencing additional stigmatization and increased perception of coercion and injustice as the process unfolds – from the first contact with the justice system to ongoing interactions with the forensic psychiatric system.
While examples and critics of situations where persons suffering from mental illness come into contact with justice systems are abundant and now considered commonplace (Daley, Costa, & Beresford, 2019; Livingston, 2016; Provencher, 2010), the concept of judiciarization newly associated with these experiences remains relatively undertheorized. Although we can appreciate that a large body of knowledge exists in forensic nursing as well as the humanities with respect to the socio-political dimensions of forensic psychiatry and its critics, judiciarization as a concept has more or less been understood as an outcome of medico-legal processes, its usage having been received with relative neutrality and, consequently, leaving much to be unpacked with respect to its underpinnings, processes, and effects.   
In other words, despite accumulating accounts relating to the judicial-psychiatric interface, there is a paucity of research/reflection on the growing interactions between mental health (people with mental illness in particular) and justice systems/organizations as it relates to the concept of judiciarization – leading to a knowledge gap that remains to be addressed (MacDonald & Dumais-Michaud, 2015). As with other authors in nursing, we contend that research on this phenomenon is imperative (Galon & Wineman, 2010; Jones & Mason, 2002), specifically due to the significant role nurses play at the juncture of these two systems (Mercer, Mason, & Richman, 2001; Turnbull & Beese, 2000). The aim of this paper is thus to explore, albeit succinctly, the concept of judiciarization as it is currently used in the literature, so as to unpack its various dimensions and engage in our own critique of the concept in the context of nursing. Through this analytical process we hope to make a theoretical contribution to advance knowledge and critical reflection on a significant problem for nursing. To do so, the paper is divided in 2 main sections. The first section is a presentation of major subjects (6) that emerged out of the papers reviewed on judiciarization. The second portion is a theoretical discussion using Foucault’s work on the psychiatric-judicial apparatus to highlight some of the socio-political aspects of the subjects identified in section 2.
2.1 Definitions of Judiciarization (and associated terms)

As a first step in unpacking the concept of judiciarization is the examination of existing definitions and associated terms. Upon review, a great deal of variation exists with respect to definitions among authors, and across regions, while also noting the use of a number of terms used synonymously, interchangeably or in conjunction with judiciarization (e.g. criminalization, prosecution, therapeutic jurisprudence, justice system involvement, legalism, etc.). Put in perspective, we see that the concept transcends many other domains of work that speaks to the care, stigmatization, and social exclusion of PSMIs who may be, are, or have been in contact with judicial systems. An analysis of these conceptual and empirical overlaps goes well beyond the scope of this paper, but does bring us to question what does the concept of judiciarization bring to the existing body of knowledge on the subject? 
Despite variations in definitions, there remains relative congruence as to the core principles being expressed – all definitions referring to a common phenomenon: the increasing contact of individuals suffering from mental disorders with judicial systems (Lamb et al., 2004; Mental Health Commission of Canada, 2012; Peternelj-Taylor, 2008). Some variations to highlight, however, were the contexts of judiciarization, where definitions referred to people with mental illness who are incarcerated (Kucirka & Ramirez, 2019; Peternelj-Taylor, 2008), hospitalized in forensic units, directed to various criminal justice diversion mechanisms (e.g. community treatment order or mental health court), as well as the ways in which PSMIs come into contact with judicial system, often through the police, which can be a source of traumatization and social stigma (Jones & Mason, 2002; Lamb et al., 2004; NICE, 2017; Sugie & Turney, 2017). Definition of judiciarization speaking to contact with the police was particularly prevalent, as the literature consulted often refers to emergency services, such as the police force, rather than health care professionals, to be the first contact for PSMIs when they are experiencing a crisis (Livingston, 2016; NAMI, 2019).
2.2 Historical Context of Judiciarization
As a backdrop to the discussion on judiciarization were the various causes highlighted in papers with respect to the interactions between people with mental illness and judicial systems, and more precisely why it has increased over the years. In terms of historical context, mention is made of the international phenomenon of deinstitutionalization that occurred during the period of 1960 to 1990 (Konrad & Lau, 2010; Peternelj-Taylor, 2008; Rogers & Pilgrim, 2014). Deinstitutionalization was based on the humanist values of the time, which promoted the reintegration of people into their family environment, citizen participation and the fight against stigmatization. It was explicit that deinstitutionalization needed to be supported by sufficient government investments in mental health and community support services to ensure the smooth and humane integration of patients outside psychiatric institutions. However, it is equally argued that cost containment and the advent of neoliberalism (e.g., decrease in psychiatric beds, transfer of patients to the community, financial restrictions in the public system) were as much a part of this decision as humanist values (Cairney, 2009; Lamb et al., 2004; Pilgrim & Rogers, 2009). According to Provencher (2010), “What was neglected in the phenomenon of deinstitutionalization, was that for patients to live ‘outside the walls,’ it was necessary to provide support and the means, all of which was cruelly lacking” (p. 19) [Translation].
From a conceptual standpoint, this transition was described as movement away for the model of "total institutions" as described by Goffman (1961); that is, people with mental illness were to move from institutions characterized by their isolation from the outside world and almost complete control over their lifestyle, to integrative models of care based on the principles of autonomy and empowerment in society. Castel, Castel and Lovell (1982) state that this deinstitutionalization remains a myth, giving way to the concept of transinstitutionalization, i.e., the passage from one instance of control to another for psychiatric patients. “Regardless of the scenario, they find themselves being bounced between courts, jails, and prisons – a process known as transinstitutionalization” (Peternelj-Taylor, 2008, p. 185).
Many authors indicate that deinstitutionalization was characterized by public disinvestment in the expected provision of care. The financial resources saved by the closing of hospital beds were not sufficiently reinvested in services delivered in the community, causing the justice system to assume “by the default” more responsibility for managing individuals with mental health problems (Chaimowitz, 2012; Jones & Mason, 2002; Konrad & Lau, 2010). 
As suggested in the literature, the aftermath of deinstitutionalization persist today, including the lack of mental health services, insufficiency of services provided in the community, and difficulty accessing treatment (Chaimowitz, 2012; MacDonald & Dumais-Michaud, 2015). Community mental health services are also not necessarily adapted for certain vulnerable populations with complex health needs (e.g., antisocial personality disorders, addictions and comorbidities) who are more at risk of judiciarization (Lamb & Weinberger, 2013). To this end, the National Institute for Health and Care Excellence (United Kingdom) informs us that:
People with a diagnosis of personality disorder are sometimes denied access to services as a result of this diagnosis. Despite these problems, people with personality disorder are over represented in the criminal justice population and in groups of people who make high use of emergency health care services. Effective access to services followed by prompt treatment may, therefore, have implications for improved mental health and well-being of people with a personality disorder and reduce demand on services. (NICE, 2017, p. 240)

In general, the current socio-political landscape has caused the fragmentation of mental health care delivery and, arguably, an increased “use” of the judicial system to palliate these shortcomings. This increased use is not so much in the form of people seeking incarceration to access care, but rather the fact the judicial system has become, de facto, the place PSMIs are directed and where care can be provided (Lamb et al., 2004; Mental Health Commission of Canada, 2012; NICE, 2017; Peternelj-Taylor, 2008). In this regard, these lack of mental health services in the public system can be associated to the negative effects on vulnerable populations of rising neoliberalist views and austerity measures (Dean, 2015; Esposito & Perez, 2014).
2.3 Legal Mechanisms: The Criminal Justice System
It is reported that people with mental illness are now over-represented in the correctional system in Canada (Chaimowitz, 2012), the United States (NAMI, 2019), and United Kingdom (NICE, 2017), to the extent that “[p]risons and jails have become de facto mental health care institutions” (Kucirka & Ramirez, 2019, p. 7). That is, jails and prisons have become the place where those who disrupt social order are housed and treated. Unsurprisingly, to this reality are often juxtaposed the challenges and barriers to providing quality care in secure settings. Prisons and penitentiaries are places where the provision of care to people with mental illness proves to be particularly complex – see, for example, the works of Holmes (2005), Peternelj-Taylor (2004) and Mason and Mercer (1998) on the subject of forensic psychiatric nursing. In addition to these environments being described as harsh for people with mental illness (Frappier, Vigneault, & Paquet, 2009; NAMI, 2019) – the controlled physical space, as well as the prison culture and restricted access to health professionals are significant barriers to care in these settings (NICE, 2017). Within these institutions, stress, victimization and the risk of re-traumatization are significant issues for people who are ill (Kucirka & Ramirez, 2019). As Chaimowitz (2012) argues, “[j]ails and prisons can be brutal places where people with mental illness—often unstable and exhibiting poor judgment—are victimized and terrorized” (p. 5). The study by Frappier and colleagues (2009) also indicates similar findings. Criminalization of PSMIs equally creates strong pressure on the correctional environment, which lacks the resources and health personnel to meet the care mandate that is now required of it (Lamb et al., 2004).
In addition to imprisonment, PSMIs’ interaction with the criminal justice system can result in hospitalization in forensic psychiatric settings, also known as secure hospitals. For example, in different countries, a person who has committed a criminal offence in the context of psychosis may be hospitalized in a forensic psychiatric facility to assess their fitness to stand trial, or hospitalized after being found not criminally responsible (NCR) for the offence committed on account of mental disorder (Chaimovitz, 2012; Konrad & Lau, 2010; Schneider, 2010). In such instances, the person would be forced to be hospitalized, and/or treated, often for an indefinite period of time, depending on the jurisdiction (Schneider, 2010).
2.4 Legal Mechanisms: The Civil Justice System
Civil legislative procedures are also part of the judiciarization process of people with mental illness – civil procedures may result in involuntary hospitalization or the need for psychiatric treatment in institutions or in the community. The judiciarization of people with mental illness in these situations is achieved through civil provisions, which may vary in nature depending on the region/country. These provisions can be used in a mental health context to hospitalize the person against their will, including when the person presents a serious and immediate danger to themselves or others on account of their mental condition (Arrigo & Williams, 1999; Galon & Wineman, 2010; Lamb et al., 2004).
Other examples of civil legislative procedures that are integral to the judiciarization of persons suffering from mental illness include residential placement and/or treatment orders. Such practices may use different terminology such as community treatment order (CTO), outpatient commitment, or mandatory outpatient treatment (American Psychiatric Nurses Association, 2003; Pridham et al., 2015). Through the implementation of these practices, certain obligations may be imposed on the patient such as the obligation to follow treatment, to agree to take part in psychiatric care, psychosocial follow-ups and not to consume drugs or alcohol (Konrad & Lau, 2010). These types of interventions are associated with a decrease in hospitalizations and police arrests, as well as an increase in compliance with psychiatric treatment (Galon & Wineman, 2010). These interventions are also considered to be less coercive and restrictive than involuntary hospitalization (Pridham et al., 2015) or criminalization (Konrad & Lau, 2010). However, they remain controversial and their efficacy has not been proven in the literature (Burns et al., 2013; Pridham et al., 2015).
2.5 Legal Mechanisms: The Diversion Programs
In addition to the judicial procedures we have just presented, diversion mechanisms (Schneider, 2010) have been introduced to avoid contact with the criminal system and its consequences (e.g. criminal charge, incarceration, probation order, etc.). These diversion mechanisms are diverse in nature. For example, a person suffering from mental illness who has committed an offence may be diverted by the police to an emergency department or psychiatric hospital instead of prison (Lamb et al., 2004; Perez, Leifman, & Estrada, 2003). Another example reported in the literature is dropping charges by prosecutors in the presence of a mental health issue (Lamb et al., 2004). In this regard, the British study by Turnbull and Beese (2000) mentions the importance of the nursing role for monitoring and assessing people with mental disorders who appear in the court.
[bookmark: _GoBack]The introduction of mental health courts (MHCs) in different countries (e.g., the United States, Canada and Australia) is documented as another approach for diverting people from criminal prosecution and the risk of incarceration (Canada, Barrenger, & Ray, 2019; Schneider, 2010). With MHCs, offenders are diverted from the criminal justice system to treatment in the community, where a treatment plan, housing, and social rehabilitation programs are generally in place (Galon & Wineman, 2010; Lamb et al., 2004). If the person complies with the conditions set by the court (e.g.  psychiatric follow-up, abstinence from drugs and alcohol, not disturbing the peace, etc.), criminal charges may be withdrawn. Otherwise, the person could receive a criminal sentence. 
2.6 Issues Linked to Judiciarization 
Access to (Forced) Treatment
Various issues emerge in the literature with respect to the increased use of the justice system in the context of mental illness. Judiciarization, in all its forms, is used by the psychiatric-judicial apparatus as a lever to facilitate access to treatment and other limited therapeutic resources, otherwise difficult to obtain in the community (Chaimowitz, 2012). As MacDonald and Dumais-Michaud (2015) report, going to court is a way to bypass a system that does not provide adequate mental health services—a process that seems to be shared by other authors who claim that “the criminal justice system becomes the system “that can’t say no” (Lamb et al., 2004, p. 112). Judiciarization then becomes the “new” gateway to facilitate access to mental health services. If some people see judiciarization as a way to obtain services, others argue that it equally forces unwanted treatment. In effect, diversion programs and CTOs are increasingly criticized for the ways in which they encourage (or even enforce) therapeutic compliance – often in the form of pharmaceutical agents (Pridham et al., 2015).
Social Control
Another issue highlighted in the literature with respect to the phenomenon of judiciarization is the regulation and control of vulnerable and “at risk” populations (Arrigo & Williams, 1999; Mercer et al., 2001; Roberts, 2005; Rogers & Pilgrim, 2014). In effect, we see that the judiciarization of people with mental illness—whether through confinement or treatment in the community—is mainly aimed at ensuring the safety and protection of the public (Cairney, 2009; Coffey, 2012; Konrad & Lau, 2010). “Specifically, psychiatric and legal systems of control (e.g. the hospital and prison) promote legitimate social welfare interests” (Arrigo & Williams, 1999, p. 178). However, it is important to point out how this focus on the regulation and control of vulnerable and “at risk” from a safety and protection rationale takes our gaze/critique away from how lack of services to a person with a mental illness is really about erroneous forms of containment and how money has been stripped from the mental health services in the community.
This philosophy of control is now increasingly orchestrated in the community, as Mercer et al. (2001) indicate: “[f]reedom and coercion have become embedded in a discourse about ‘community,’ with the potential for care set against ever more sophisticated strategies of social control” (p. 108). Such social control is achieved in particular through increased clinical follow-up of the person in his or her living environment (e.g. mandatory appointments at home; obligation to take medication; and care by case manager). The person is thus examined, on an ongoing basis, through various clinical or legal mechanisms, in which nurses play a central role (Jacob, 2012; Jager & Perron, 2018; Roberts, 2005). More importantly, and in keeping with the focus on the implications of judiciarization for nursing, these authors argue that mental health nurses are often the pillar that will carry out such social control activities. Indeed, nurses are called upon (or enrolled) to play a significant part in orchestrating the various legal and coercive procedures associate with judiciarization (e.g., CTO, MHC and other mandated treatment programs).
Through the implementation of court-ordered community monitoring, state surveillance is expanded to society in general, no longer limited to closed psychiatric institutions (Galon & Wineman, 2010). According to Michel Foucault, such social control is achieved through constant “panoptic like” surveillance modelled on prison architectural designs developed in the 17th century to continuously observe detainees in confinement (Cheek & Rudge, 1994; Foucault, 1995; Roberts, 2005). In contemporary society, panoptic surveillance transcends the walls of psychiatric hospitals and prisons, and is firmly established in the community, under the aegis of clinical and judicial follow-up. This “social panopticon” of mental health makes it possible to remotely monitor people considered “abnormal” (Foucault, 2003), without the need for costly hospitalization.
Double Stigmatization
In addition to social control, the stigmatization of judiciarized PSMIs is another issue documented in the literature, particularly in criminal justice matters (Lamb et al., 2004; NICE, 2017). In the context of legal proceedings, people were described as bearing a double stigma, that of illness and criminality (Chaimowitz, 2012; Frappier et al., 2009; Kucirka & Ramirez, 2019). The application of this double stigma is likely to make access to health services more complex. Indeed, caregivers may feel distrust and fear of people in the legal system, thereby reducing access to health care (NICE, 2017). Such a reality echoes the work of sociologist Erving Goffman (1961) who discusses the concept of civil death, in which persons who are stigmatized (i.e. psychiatrized and under court order) become devalued to the extent that their place in society is one of permanent exclusion. Much like Goffman, other authors such as Foucault (2003) also mention that judiciarization places a person on a specific (alternate) career path defined by a constant state of abnormality. “In this new kind of psychiatry, the offense is instead integrated within a schema of permanent and stable stigmata. A psychiatry of the permanent condition that guarantees a definitively aberrant status” (p. 298).
At a broader level, links can be drawn between judiciarization of people with mental illness, vulnerability, and risk of stigmatization in general. Those people are often more socially isolated, have limited access to social and health services and suffer significant life issues: “[t]he criminal justice system also has the stigma of lower socioeconomic status, homelessness, and substance use disorder” (Kucirka & Ramirez, 2019, p. 8). In addition, there are also reports of the fact that contact with the judicial system particularly affects racial and minority groups (NICE, 2017). In Canada and Australia, for example, Indigenous people with mental health problems are over-represented in the criminal justice system (Chaimowitz, 2012; Jones & Day, 2011). We can therefore see the importance of taking into account a multilayered approach to stigmatization, such as the ethnic and socio-cultural components, when looking at the phenomenon of judiciarization of people suffering from mental illness.
3 Engaging in a Critique of Judiciarization
We now turn to the work of late French philosopher Michel Foucault (2003) to bring some perspective, and possible alternative ways of thinking about judiciarization; that is, to think of it as being part of a much larger system of governance and power relations that operate within contemporary societies – a system of governance that includes the involvement of health care providers.
        While dominant altruistic/humanistic discourses abound in the literature on judiciarization, we simultaneously observe that the phenomenon has particular links to vulnerable populations and stigma. Over the past decades, various diversion programs have been implemented to address the growing interaction of persons with mental illness with the criminal justice system and, arguably, diminish the negative effects associated with judiciarization. In this sense, diversion measures (e.g. MHCs and CTOs) can be seen as therapeutic, humanistic and benevolent approaches (Jones & Mason, 2002). However, although these measures make it possible to avoid the criminalization of PSMIs, they invariably remain oriented towards a larger system of social control and coercion. Indeed, the protection of the public from “the abnormal” remains the primary reason for this growing interaction between justice and psychiatry, taking on new forms of application and operationalization over time (Arrigo & Williams, 1999). As Foucault (2003) argues:
[…] the techniques of identification, classification, and intervention concerning abnormal individuals; the setting up of a complex institutional network on the borders of medicine and justice that serves both as a structure for the "reception" of abnormal individuals and as an instrument for the "defense" of society. (p. 328)

From a conceptual standpoint, judiciarization and its implications for nursing are interesting, as they echo dimensions of practice that move well beyond past issues related to criminalization of PSMIs or the participation of psychiatry in practices of social control. In effect, judiciarization speaks to the new and evolving ways in which people with mental illness come to be “captured” by a growing medico-legal network that gives rise to various forms of interventions, interactions and effects. If anything, the popularity in use of judiciarization as a concept to define and expose how vulnerable people come to be captured and managed through the medico-legal system, attests, in some ways, to the need to continue to look into, and critique growing interactions between the judicial and medical fields.
In thinking about the evolving interface of law and mental health, drawing on the work of Foucault over the following sections helps us highlight issues of power as they relate to the phenomenon of judiciarization, and more precisely, its relation to normalization in the government of populations. We will also explore how these issues apply to the nursing discipline as discussed by various authors in the field (Holmes, 2005; Mercer et al., 2001; Roberts, 2005).
Power of Normalization
According to Foucault (2003), the psychiatric-judicial apparatus’ primary mandates are of protection and social control through normalization.
[...] we have a practice concern with abnormal individuals that introduces a certain power of normalization and which, through its own strength and through the effects of the joining together of the medical and the judicial that it ensures, tends gradually to transform judicial power as well as psychiatric knowledge and to constitute itself as the authority responsible for the control of abnormal individuals. (Foucault, 2003, p. 42)

Thus, according to Foucault, normalization functions as a constructive, productive form of power: “We must cease once and for all to describe the effects of power in negative terms […]. In fact, power produces; it produces reality; it produces domains of objects and rituals of truth” (Foucault, 1995, p. 194). Such power makes it possible to increase productiveness, to make people more socially functional (Mchoul & Grace, 1997). This constructive power shapes individuals to follow prescribed behaviours and to fit into expected social norms. 
The establishment of this power compares and categorizes—it identifies what must be cared for or monitored and controlled on a continuous basis (Foucault, 1995, 2003). It is exercised through constant observation, constant examination of deviant behaviours and comparison with the expected social norm, which Foucault defines as “the norm as functional regularity, as the principle of an appropriate and adjusted functioning; the ‘normal’ as opposed to the pathological, morbid, disorganized, and dysfunctional” (Foucault, 2003, p. 162).
By categorizing a person according to their mental disorder/offense, we inadvertently inscribe a new form of identity to the extent that they become "a psychiatric subject" (Roberts, 2005, p. 40). This social construction of the abnormal, dangerous and at-risk person then legitimizes the use of coercive and disciplinary mechanisms to effectively manage individual conduct (e.g.  psychiatric internment, mandatory treatment in the community and, in some cases, imprisonment). The defects and anomalies of individuals who are ill and under court order (e.g.  disruptive behaviours, substance use, delinquency, risk of violence, non-compliance with pharmacological treatment), at this point, become the intervention targets of medical-judicial interventions (Foucault, 2003).
Normalization, in this context, is made possible through the provision of care, which nevertheless remains normative, entangled within broader objectives of public protection. The use of mental health courts is an example of normalization that, on the one hand, ensures the compulsory treatment of PSMIs, while also justifying, (re)producing and (re)implementing a system of surveillance within which PSMIs remain “captive”. In effect, when a person with mental illness agrees to enter a specialized mental health court, he or she also agrees to be monitored and controlled in order to avoid criminal proceedings. At a more conceptual level, such a process, although well intentioned, positions PSMIs as “other,” to the extent that they are placed on a parallel path of justice and subject to ongoing (fluid) surveillance; it represents the constitution of the abnormal, deviant subject, requiring a particular legal program.
Another example of normalization is the ways in which people with mental illness come to be judiciarized in the community, specifically, through the use of CTOs and MHCs. According to Arrigo and Williams (1999), this growing approach to care promotes reintegration into the person’s living environment and may be perceived as less coercive, but remains rooted in dynamics of normalization: “[t]hus, following Foucault, psychiatry in all its evolution, does not liberate or help the mentally ill; rather, it regulates such citizens and their difference” (p. 182). We concur with the realization that we are now confronted with an expansion of the psychiatric-judicial apparatus, where interventions are deployed in order to reinforce mechanisms of control and government of populations (or biopolitics) – but that these are increasingly subtle, seemingly benevolent and in need of critical reflection by those who are entangled in its operationalization.

Nursing Practice and Normalization
Various authors argue that nurses are central actors in this exercise of power over persons undergoing psychiatric care. In this respect, Roberts (2005) states: “[t]he exercise of power has gained increased importance within psychiatry, psychotherapy and mental health nursing generally” (p. 35). The power of normalization is exercised by psychiatric nurses in a variety of ways, including continuous monitoring in the home of the judiciarized individual, mandatory administration of medication (most often in long-acting injectable form), or their appearance in court to make observations on their patient’s condition. They may also, for example, be obligated to contact the police in the event of non-compliance with the conditions laid down by the court in the context of a CTO (Konrad & Lau, 2010). In this regard, nurses are facilitating agents within a much large system of control, regardless of therapeutic/humanistic intentions. They must balance the issues of public protection, risk management and respect for individual rights (Coffey, 2012; Jacob, 2012).
Psychiatric nurses thus promote, through a therapeutic and benevolent discourse, a certain subjection of ill individuals, who are invited to accept the need for treatment (often pharmacological) and the proposed clinical support. Through their humanist posture, they promote the appropriation of normalized and socially acceptable behaviours by their patient, who, at that moment, “is therefore perfect in his role of someone ill who is aware of his illness and willingly submits to juridico-administrative-psychiatric authority” (Foucault, 2003, p. 144).
As Perron and colleagues (2005) suggest, nurses act simultaneously as agents of care and of social control. They must carry-out therapeutic interventions, while concurrently acting as a “social police” (Arrigo & Williams, 1999, p. 181), and this is particularly true of environments where psychiatric care is delivered. However, the concurrent exercise of these roles poses a significant risk for nursing practice, as it inevitably affects the therapeutic relationship with judiciarized patients (Johansson & Lundman, 2002; Konrad & Lau, 2010), in addition to confronting nurses with well documented ethical tensions of care and custody (Jacob, 2012; Kucirka & Ramirez, 2019; Mercer et al., 2001). In light of these important issues, a critical reflection on the nursing role in the judicial context is a necessity insofar as we must question the forms of exclusion that exist within so-called benevolent discourses of care (or “regime of truth”) and associated practices (Cloyes, 2010).
Psychiatric nursing practice often occurs at the intersection of the justice and mental health systems (McKenna et al., 2011; Mercer et al., 2001). In some cases, nurses must, in the course of their practice, work with law enforcement, the courts and the various criminal justice agencies. They are the ones who must intervene with judiciarized patients, in the context of detention, court appearances, psychiatric hospital or in the community. According to Kucirka and Ramirez (2019), nurses working at the junction of the psychiatric and judicial systems must promote their advocacy role to encourage implementation of health reforms and policies that reduce judiciarization. On the subject, Peternelj-Taylor (2008) argues that nurses must advocate for better access to care for these vulnerable populations, particularly through the implementation of programs adapted to their complex needs. This advocacy, however, may not take on an ordinary form. As Cloyes (2010) argues, it may involve taking a critical stance towards our own models of care and the ways in which we, as clinicians, participate in exclusionary practices. As such, the role of advocacy here may not be so much of directed outwards (towards the patients) but rather inwards, so as to ensure nurses do not reproduce systems of control that they are critiquing.
4 Conclusion
In this article, we have sought to provide an overview on the phenomenon of judiciarization, followed by a critique of its processes and effects. In order to do so, we drew on the philosophical perspective of late French philosopher Michel Foucault, in hopes to better explore the power dynamics at work in the management of judiciarized persons suffering from mental illness.
By employing Foucault’s work in our analysis, we come to conceptualize the psychiatric/legal apparatus as an institution of normalization and social control where nurses play an integral role it is functioning. Nurses who practise in contexts of judiciarization must be conscious of their participation in such mechanisms, so as to engage with the professional tensions they create. If anything, the results of our analysis highlight the need to stimulate discussion and critical reflection among nurses and all health professionals concerning the judiciarization of people with mental illness. We hope that this theoretical contribution will raise awareness of the existence of normative practices and discourses in health care settings and in nursing.
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